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MISCELLANY. 



Admissibility of Evidence Illegally Obtained. — Since the law of evi- 
dence is a product of the development of trial by the jury, the test of admissi- 
bility always has been: is it safe to entrust the fact to a jury; not, is it fair to the 
other party. It has been held, therefore, that evidence was admissible though 
obtained by the plaintiff unlawfully. Legatl v. ToUervey, 14 East, 302. And so 
evidence found on an unwarrantable search by a private detective has been ad- 
mitted. Oindrat v. People, 138 111. 103. Even where the illegal seizure was by 
a public officer, most jurisdictions have held, that evidence procured thereby is 
competent. Com. v. Henderson, 140 Mass. 303 ; Slarchman v. State, 36 S. W. Eep. 
940 (Ark.). However, in the recent case of V. S. v. Wong Quong Wong, 94 
Fed. Eep. 832 (Dist. Ct., Vt. ), where private letters of the defendant which had 
been opened wrongfully by customs officials furnished the evidence on which an 
order had been issued for his deportation, the order was reversed by the United 
States District Court. The ground taken by the court was that the evidence was 
inadmissible since obtained in violation of the Fourth and Fifth Amendments to 
the Constitution of the United States. This decision deals a sharp blow to a 
common practice of prosecuting officers hitherto justified on technical grounds of 
evidence. 

From the standpoint of constitutional law it has been urged in the State courts 
that these amendments were meant simply to restrict the legislature in authorizing 
and the executive in issuing certain governmental orders ; that the duty of the 
courts was only to punish illegal seizures by executive subordinates and denounce 
statutes providing for such acts. Williams v. Slate, 28 S. W. Eep. 624 (Ga. ) In 
opposition to this, in Boyd v. U. S., 116 U. S. 616, the Supreme Court of the 
United States held it was error to admit evidence produced by order of court under 
such a statute. This case has since been distinguished in the State courts from facts 
such as those in the principal case, in that here the violation of the defendant's 
right was by order of court. The principal case, however, put Boyd v. U. S., 
supra, on the broader ground, that, admitting the act of a government official 
violated the protection given by the Constitution, evidence obtained thereby is in- 
admissible. 

There is an intimate relation between the Fourth and Fifth Amendments in 
these cases. Unwarrantable seizure of papers of an accused by State officials to 
be used in evidence against him is in effect compelling him to testify against him- 
self. To say that the prohibition of the former is addressed to the executive, of 
the latter to the judiciary, is to separate what seem naturally connected. To admit 
as evidence facts found as a result of the violation of these rights accomplishes the 
sole purpose of the violation and renders the protection practically worthless. One 
department of the government would be aiding another in violating the funda- 
mental law they both administer. Indeed, such admission of evidence would 
seem to be itself a substantial violation of these amendments. In this view of the 
case the technicalities of the law of evidence must yield to the broader scope of 
constitutional interpretation. — Harvard Law Review. 
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Advice of Counsel ik Perpetrating Fraud. — In the opinion of the Su- 
preme Court of Illinois in Re Day, 54 N. E. 646, referred to in our editorial of 
Wednesday last, one of the considerations advanced for insisting upon retaining 
the right to regulate admission to the bar in the courts is the following: "The 
attorney is a necessary part of the judicial system, and his vocation is not merely 
to find persons who are willing to have law suits. He is the first one to sit in 
judgment on every case, and whether the court shall be called upon to act depends 
on his decision." These sentences are simply expressive of a lawyer's moral 
responsibility as an officer of the court, very frequently lost sight of and not in- 
frequently deliberately trampled under foot. 

We have recently referred to two notorious professional abuses — " ambulance 
chasing " and frivolous will contests. Here, very often, the forms of legal pro- 
cedure are perverted so as not to promote legal rights and justice, but to defeat 
them in the interest of adventurers and their unscrupulous counsel. There is 
another phase of unprofessional conduct well deserving of special mention. The 
experience has been very common, upon obtaining a judgment against a business 
concern and bringing a creditor's bill, after execution returned unsatisfied, to find 
all the valuable assets placed out of the debtor's hands in pursuance of an elabo- 
rate technical scheme of which the head devil was a lawyer. There will be sisters, 
cousins and aunts — perhaps persons even before the Pinafore degree of consan- 
guinity — posing as creditors for large sums. There will be private transfers nom- 
inally, and only nominally, for valuable considerations, confessions of judgment, 
or judgment suffered to go by default on trumped up claims, sheriffs' sales and re- 
ceiverships. Frequently the scheme will bear evidence that the latest decisions 
were carefully consulted. Each step taken will obviously appear to have been 
part of a systematic whole, which, while being redolent of fraud, displays con- 
summate legal workmanship and craft. Sometimes the lawyer's technical plan 
for cheating the creditors succeeds even in court. In any event, the debtors have 
the great advantage of possession and the prospect of the law's delays to aid them 
in negotiating favorable settlements. 

The newspapers of late have contained several articles exposing the practices of 
"ambulance chasers." Owing largely to the elaborate organization for the de- 
fense of accident cases, in the shape of employer's indemnity companies and the 
law departments of railroad corporations, considerable systematic effort has been 
made to have some of the blackest sheep of the " negligence business " disbarred. 
We call the attention of our secular contemporaries, and of the agencies of mer- 
cantile credit and protection, to the legal pipe-layers in the perpetration of fraud, 
as a proper subject for at least equally drastic treatment. There are lawyers in 
New York who have a reputation for such practices, and even glory in their 
shame. 

Of course, specious explanation and justifications are forthcoming. We referred 
last Wednesday to the distinction between criminal cases and civil matters, as 
affecting a lawyer's personal scruples. Undoubtedly a counsel may, consistently 
with a high sense of private honor, defend a prisoner whom he believes to be 
guilty. But what would be the universal judgment upon a member of the bar 
who, being consulted by a man about to commit murder, should advise with him 
as to the best manner of arranging the circumstances to make the theory of self- 
defense plausible? The usual justifications of the legal architect of fraud reduce 
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themselves to the plea, in one form or other, that he accepts the facts as his 
clients state them and is not personally responsible for their truth. This will not 
do at all. It entirely ignores the doctrine quoted from In re Day, supra, that an 
attorney "is the first one to sit in judgment on every case." Fully as much as the 
"ambulance chaser" will the mercantile wrecker be disposed to swallow prepos- 
terous stories whole. Furthermore, we believe that in the majority of elaborate 
schemes for beating creditors, considerable preparation of fact and manufacture 
of evidence have been necessary after the client has seen his lawyer. Moreover, 
lawyers frequently put through fraudulent dispositions of property for clients with 
whose affairs they have been familiar for years, so that they must know that cred- 
itors brought forward are mere dummies. 

We have hope that the operation of the Federal Bankruptcy Law now in force 
will do much to abate the evil in question. Indeed, it would seem that the four 
months ex post facto scope of the act against preferences must greatly diminish the 
opportunity for fraudulent transfers under form of law. We are glad to believe 
that, both by the courts and the referees, the good faith of bankrupts is being 
carefully scrutinized, and notice with satisfaction that, especially of late, the pro- 
portion of refusals of discharge has been a substantial one. A bankruptcy court 
will inevitably have constantly before it suitors seeking to keep their property cov- 
ered while having their debts wiped out, and lawyers willing to aid and abet the 
fraud so far as they dare. It is practically certain that many instances will come 
to light where members of the bar have acted as accessories in knavery, before as 
well as after the fact. Besides frustrating such schemes in behalf of creditors, it 
will be a great public service if the referees will systematically report such cases 
for action and the courts will promptly discipline the offenders. — New York Law 
Journal. 



Types of Judicial Opinion. — The New York Law Journal says: "Two 
eminent Massachusetts jurists, now on the bench, illustrate in their written opin- 
ions two widely contrasted forms of judicial utterance. The opinions of Mr. 
Justice Gray, of the Supreme Court of .the United States, are very voluminous. 
The reader may safely rely upon his having cited every authority of importance 
bearing upon a case in which he writes. Moreover, the previous decisions are not 
shoveled in indiscriminately with the cheap affectation of erudition characteristic 
of ambitious but dull judges. The current of authority is systematically marked 
out, and the cases of great significance are conscientiously analyzed and their pre- 
cise bearing and weight indicated. Finally, there is displayed original reasoning 
power of a high order, which enables the author not only to classify and assimilate, 
but also to evolve practical conclusions, which always command respect and 
usually concurrence of conviction. Mr. Justice Gray's opinions are scientific, 
legal essays, taking the case at bar as a timely text, and in the end deciding it. 
These compositions undoubtedly belong to what may be called the old school of 
judicial composition. They hark back to earlier American times, when the volume 
of litigation was small, but judges had all the time there was, and when the dis- 
tinguishing of inapplicable English precedents and the creation of an American 
jurisprudence, founded upon, but not identical with, the English common law, were 
important judicial functions. The greatest quality of John Marshall's genius was his 
instinctive perception of what should be taken and what should be modified or left. 
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"The opinions of Mr. Justice Holmes, of the Supreme Judicial Court of Mas- 
sachusetts, unlike those of Mr. Justice Gray, are cast upon the English judicial 
model. He takes it for granted that his readers know or will look up the general 
law of the subject down to date, and considers only such cases as may directly 
affect the point at issue. To show with what acuteness he discriminates and 
selects would be entirely superfluous. Though on the great question of the proper 
attitude and policy of American courts toward so-called 'Labour' controversies 
we radically disagree with him, we heartily admire his judicial strength and usual 
sanity of view, being the joint product of well-digested learning and thoughtful 
common sense. 

"As to the respective types of judicial opinion, the one for which Mr. Justice 
Holmes stands is to be recommended as a general model. In such a tribunal as 
the Supreme Court of the United States, which, for the Federal courts and for 
many classes of litigation arising in State courts, exercises final appellate jurisdic- 
tion, an exhaustive historical and analytical essay is sometimes legitimate and 
valuable. Occasionally also in supreme State tribunals such a production may be 
desirable. But, for the ordinary run of cases, it behooves a judge to begin where 
his predecessors left off and go on from that point. Only by following this method 
can the appalling increase of volume of the reports be kept down. Too many 
long opinions are merely padded for pedantic display, or represent the result of 
the judge's study of principles that are really trite, but happened to be unfamiliar 
to him." 

The type of judical opinion of which Mr. Justice Holmes is the exponent, is 
most desirable when Mr. Justice Holmes prepares the opinion. But he has many 
imitators, whose brief opinions bear as little comparison with his as rose-water 
with the attar of roses. The number of square inches of print that an opinion 
should occupy, cannot be regulated hy a cast-iron rule. The personal equation and 
the difficulty and importance of the subject enter into the question. Next to a cor- 
rect judgment in favor of that litigant who is entitled to it, the prime considera- 
tion is that the opinion be convincing, not only to the court but to the profession. 
And as the decisions of the appellate court of each State constitute the bulk of 
the law of the State, of which law the local reports are the depositories, an appel- 
late court, as the general expounder and guardian of the jurisprudence of the 
State, owes a high duty to the public, beyond that owed to the parties litigant. 
However it may be in theory, the decisions of the court of last resort practically 
make the local law. The court should, therefore, in preparing its opinions, look 
beyond the mere result of the particular case, and endeavor to leave the law of 
each case in better condition than before, and more readily to be understood by 
those who have to advise or act upon it. Apparent conflict in the previous cases 
should be reconciled if possible, and if not possible, one or the other should be 
expressly disapproved. If such opinions require many pages, the court does 
itself and the profession an injustice if its opin ion occupies less. 

Extrajudicial outgivings, which display the learning, and often the ignorance, 
of a judge on points not involved, and the overruling of local precedents, by im- 
plication merely, in apparent unconsciousness of their existence, are fruitful 
sources of trouble to the practitioner and the trial courts, of expense and delay of 
justice to the citizen, and of lasting injury to the jurisprudence of the State. 



